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KAPLAN KIRSCH ROCKWELL

April 2. 2013

Via Hand Delivery

Ms. Cvmhia T Biown

Chiel, Scction of Admunistration
’ ENTERED
Otltice of Proceedings Office of Proceedings
Surface “T'ransportation Board -
395 I Street, S W APR 2~ 08
Washington, DC 20423-0001 art of

E pub%c';!ecord

Re BNSFE Raihvay Company - Abandunment Exemption ~ In Ky Conunty,
Wavhmgton, Finance Docket No AB-6 (Sub-No. 463X)

Deur Ms. Brown

Pursuant 1o 49 C F R 1152.29(1). King County., Washington ("County™). and the City of
Redmond. Washington (“City™), respectiully submit this joint 1equest to reopen the above-
captioned proceeding, partially vacate the Notice of Interim Trail Use ("NITU™) 1ssued 10
County and to issuc a replacement NI'T'U substitnting City for Counly as the interim trail sponsoi
{or the portion of the corndor deseribed below  Enclosed me an original and ten copies of the
Joint request  Cuunty and City intend 1w uansfer responsibility for mterim traul use on or hefoie
July 31, 2013.

This Bowmd issued the cwrent NITU to Coumy 1 a Decision dated October 27, 2008, for
# 7.30 mile segment of track known as the Redmond Spur, extending from MP 0 G a
Woodinville and extending to MP 7.3in Redmond, all situated 1n King County, WA, City now
wishes o assume 1esponsibility as the interim trail user for the sepment extending from MP 3 ¢
to MP 7.3. as shown on the map attached to City’s SWAFR a1 Attachment A hereto City
acknowledpes that interim wranl use 1s subject 1o the possible 1einstiwution of freight ral service
County will rematin the wranl sponsor under its existing NITU for the segment of the Redinond
Spur from MP ¢ 010 MP 3.4.

A copy ol the exisung NIT'U 1s attached herelo as Attachment A

A copy ol City’s stutement ol wilhagness 1o assuine linancial responsibilny ("SWAFR™)
15 attached herelo as Attachment B

Attorneys at Law Kaplan Kirsch & Rockwell LLP tel* (202) 955-5600
Denver * Washington, DC 1001 Connecticut Ave , NW, Suste 800 fax- (202) 955-5616
Washington, DC 20036 wuwkaplankirsch.com




Please do not hesitate to contact the undersigned if you have any questions.

Sinccrcly,

Charlc.s A. Sp:lulmk a Matthew Cohen

W. Eric Pilsk Stoel Rives LLP

Allison 1 Fultz 600 University Street, Suite 3600
Kaplan Kirsch & Rockwell LLP Seatlle, Washington 98101

1001 Connectlicut Avenue. N.W., {200) 386-7569

Suite 800 mcohen@stocl.com

Washingion, DC 20036

(202) 955-5600 Counsel for City of Redmond,
cspitulnik@kaplankirsch com Washingion

cpilsk@kaplankirsch.com
afultz@kaplankirsch com

Counsel for King Counly, Washington

Enclosurcs

cc: All Paruies ol Record

73595628 1 005805%-00001 2
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ATTACHMENT A
FExisting NI'TU

|attached hercio]




39427 SERVICE DATE — LATE RELEASIE OCTOBIR 27, 2008
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SURFACE TRANSPORTATION BOARD
DECISION AND NOTICE OF INTLRIM TRAIL USE OR ABANDONMENT
STB Docket No. AB-6 {(Sub-No. 463X)
BNSF RAILLWAY COMPANY—ABANDONMEN I' EXEMPTION—IN KING COUNTY. WA
Decided: Qctober 27, 2008

BNSI Ratlway (BNSF) filed a notice of exemption under 49 CFR 1152 Subpart F—
Exempt Abandonmentis to abandon a 7.30-mile rail line located between milepost 0.0 at
Woodinville and milepost 7 30 at Redmond. King County. WA  Notice of the cxcmPuon was
served and published i the Federal Register on Seplember 26. 2008 (73 FR 55899). The
exemption is scheduled 1o become effective on October 28, 2008.

The Board's Scction of Environmental Analysis (SEA) served an environmental
assessment (EA) in this proceeding on October 3. 2008 In the EA, SEA recommends three
conditions. First, SEA reports that the U.S. Environmental Protection Agency (EPA), Region
10, states that permits may be required under the Clean Water Act’s National Pollution
hscharge Elimination System (NPDES) to prevent or minimize the discharge of pollutants in
storm water runoil irom the disturbed areas 1o waicrs of the United States. EPA recommends
thai, prior to conducting any salvage activitics along the line, BNSF be required to consult with
the Washington Departiment of Ecology (WDE), 1o which the NPDIES program has becn
delegated, regarding possible impacts of’ abandonment activitics on wetlands located along the
line and 1o ensure compliance with NI'DES permitling requirements

Sccond. SEA states that the U.S. Army Corps of Engincers (Corps) indicates that BNSF
should establish the exient ol floodplains and wetlands in the project arca and determine i any
such resources would be impacted by the proposed abandonment  According to the Corps, the
project arca contains wetlands and floodplams along the centire corridor and includes a crossing
over the Sammamish River, a navigable waterway subject 10 Corps permitting requirements
Therefore, SEA recommends a condition requiring BNSF 1o consult with the Corps prior lo
conducting any salvage activities along the line regarding possible impacis of abandonment
activities to water bodies and wetlands and 1o ensure compliance with Corps permitting
requirements.

' By petition for exemption filed Scpiember 8. 2008. BNSF sought an exemption from
the offer of financial assistance (OFA) requsrements of 49 U.S.C. 10904, Because no notice of
intent 10 lile an OF A was submutted by the Oclober 6, 2008 due date for such notices, the request
for an exempuion from the OFA provisions is moot and requires no BBoard action




STB Docket No. AB-6 (Sub-No. 463X)

Finally. SEA states that the entire rail segment is cligible for listing in the National
Register of Historic Places (National Register). This conclusion is based on the lindings ol a
IBNSF survey ol the line 1in Aupust 2007 to identify hisioric properties within the right-of~way.
BNSF served its inding 1n an historic report on the Washington Department of History and
Archacology (SHPO). By letter. the SI1PO replied 1o BNSF noting that the bridge at milepost
6.2 was almost entircly reconstructed following a 1980 arson investigation. Thus, SEA [inds that
the bridge no longer retains qualities that could make it cligible Ior hsting under the National
Register criteria. As the line may be chigible. SEA recommends that BNSF be required to retain
its interest in and 1ake no steps to alter the historic integrity of all sites, buildings, and structures
within the project right-of-way that are eligible for listing or listed in the Nauonal Register until
completion of the section 106 process of the National [ listoric Prescervation Act, 16 U.S.C. 4701
(NHPA).

Commenis 1o the EA weie due by Oclober 20. 2008. No comments were filed
Accordingly, the environmental conditions recommended by SEA in the EA will be imposed.

On Scptember 18, 2008. King County. WA (King County) filed a request lor 1ssuance of
a nolice of nterim trail use (NITU) under the National Trails System Act, 16 U.S.C. 1247(d)
(Truils Act), and 49 CFR 1152.29. 10 enable it to negotiate with BNSF for use of the line for
interim tra1l use  King County has submitted a statement of willingness 1o assume full financial
responsibility for the management of, for any legal liability ansing out of the transfer or use of’
(unless the user is immune from liability. in which case it need only indemnily the railroad
against any potential liability). and for payment ol any and all taxes that may be levied or
assessed against. the right-ol-way, as required at 49 CFR 1152 29, and acknowledged that the
use of the right-of-way for trail purposes 1s subject to future reactivation for ruil service. By
letter filed with the Board on October 24, 2008, BNSF states that it supports the issuance of a
NITU.

Because King Couniy’s request complies with the requirements o 49 CFR 1152.29 and
BNSF is willing to negotiate for tranl use, a NI'TU will be issued. The parties may negotiate an
agreement during the 180-day period prescribed below  1fthe parties reach a mutually
acceplable final agreement, no further Board action is necessary. 1f no agreement is reached
within 180 days. BNSF may lully abandon the line subject 1o any outstanding conditions. See
49 CFR 1152 29%(d)(1). Usc of the nght-of-way for trail purposcs is subject to restoration for
railroad purposes Sce 49 CI'R 1152.29(d)(2).

As condiuoned, this deciston will not significantly aflect cither the quality ol the human
environment or the conservalion of encrgy resources

Itis ordered:
I. This proceeding is reopencd.

2. Upon reconsideration. the notice served and published in the Federal Regisier on
September 26, 2008, exempting the abandonment of the line described above is subject 1o the
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conditions that BNSF shall: (1) prior to beginning salvage activitics. (a) consult with WDLE
regarding possible impacts ol abandonment activitics on wetlands located along the line and to
cnsure compliance with NIPDES permitting requirements and, (b) consult with the Corps
regarding possible impacts of abandonment activitics to water bodies and wetlands. and 1o cnsure
compliance with Corps permitting requirements: and {2) retain its interest in and take no steps to
alter the historic integrity ol all historic properties. including sies. buildings. structures. and
objects within the proposcd abandonment’s right-of=way that are cligible for listing or are listed
in the National Register until the section 106 process has been completed. report back to SEA
regarding any consultations with the S11PO or the public regarding this matter. and be prohibited
from [iling a consummation notice or initiating any salvage activities until the section 106
process has been completed and the Board has removed this condition.  Also. the nelice of
exemptlion is modified to the extent necessary o implement interim trail use/rail banking as set
forth below to permit King County 1o negotiale with BNSF for trail use of the subject line, for a
period of 180 days commencing from the service date ol this decision and notice (until April 25,
2009).

3. Ifan interim a1l use/rail banking agreement is reached, 1t must require the tril user
Lo assume, for the term of the agreement, full responsibility for management of; for any legal
Liability arising out of the transfer or use of (unless the user 1s immune from hability. in which
casc it need only indemnify the railroad against any potential liabiliy), and for the payment ol
any and all taxes that may be levied or assessed against, the right-of-way.

4, Interim trail use/rail banking is subject lo the future restoration of rail service and to
the user’s continuing to meet 1he financial obligations lor the right-ol-way.

5 Ifinterim trail use is implemented. and subsequently the uscr intends Lo wrminate trail
use, 1t must send the Board a copy of 1his decision and notice and request that it be vacated on a
specified date.

6 I an agreement for interim trail use/rail banking 1s reached by April 25. 2009, interim
irail use may be implemented I no agreement is reached by that time, BNSF may fully abandon
the line. provided the other conditions imposed in this proceeding are met. Sce 49 CFR
1152.29¢)(1).

7 This decision is effccuve on its service date.

By the Board, David M. Konschnik. Director. Office ol Proceedings

Annc K. Quinlan
Acling Sccrelary




ATTACIHHMENTB
City of Redmond - Statement of Willingness to Assume Financial Responsibility

|attached hereto]




Before the Surface Transportation Board

STB Docket No. AB-6 (Sub-No. 463X)

BNSF Railway Company
Abandonment Exemption in King County, WA
(Redmond Spur Milcpost 0.00 to Milepost 7.30)

Request of City of Redmond, Washington
For Interim Trail Use Pursuant to 49 CFR 1152.29

Puisuant to 49 C.F.R. §1152.29, the City of Redmond, Washington, a body corporate and
politic of the State of Washington, hereby requests 1ssuance of a Notice of Interim “Tral Use with
1espect 10 a portion of the line segment that is the subject of this procceding. In accordance with
the apphcable 1egulatons, the City of Redmond submats the following Statement of Willingness

1o Assume Financial Responsibility and other information:

Statement of Willingness to Assume Financial Responsibility:

In order to continue established interim tiail use and rail banking under 16 U.S.C. 1247(d) and
49 CFR 1152 29 with respect to the right-of-way formerly owned by the BNSF Railway Co. and
operated by the BNSF Railway Co , the City of Redimond, a body corporate and politic of the
Stutc of Washington. is willing to assume full responsibility for: (1) Managing the right of way,
(2) any legal liability ar;smg out of the transfer or use of the right-of-way (unless the sponsor 1s
immune from liability, in which casc it nced only indemnify the railroad agminst any potential
liability), and (3) thc payment of any and all taxes that may be levied or assessed against the
right-of-way. The pioperly, known as a portion of the Redmond Spur, extends from rallroad

milepost roughly 3.4 ncar St. Michelle Vintners, WA, Station No. 65802, to railroad milcpost




1oughly 7.3, ncar Redmond, WA, Station No. 65807. a distance of roughly 3.9 miles in King
County, Washington The right-of-way is parl of a line of railroad prcviously proposed and

apmoved for abandonment in Docket No. STB AB-6 (Sub-No 403X).

Other required information:
An oveiall map of the pioperty and detailed plat diagrams depicting the nght-of-way arc

attached

The City of Redmond acknowledges that use of the right-of-way 1s subject to the sponsor's
continuing 1o meet its responsibilitics deseribed above und subject 10 possible fuiure
reconstruction and reactivation of the right-of-way for rail scrvicec A copy of this statcment is

being served on the rnlroud(s) on the same date 1t 1s being served on the Board

Respectfully submitted,

Daicd: U
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Certificate of Service

I hereby certify that on this 2nd day of April. 2013, | caused to be served a copy of the
foregoing Joint Request of the City of Redmond, Washington, and King County, Washington, to
Substitute Interim Trail User to be served by first class mail, postage prepaid, upon:

Mr. David T. Rankin
BNSF Railway Co.

2500 Lou Menk Drive, AOB-3
Fort Worth, TX 76131

Ul Db

Allison I. Fultz ~




